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BOOK REVIEW
TO THE CITADEL AND BACK
CONFRONTING AUTHORITY: REFLECTIONS OF AN ARDENT
PROTESTER. By Derrick Bell. New York, Beacon Press, 1994. Pp. 195.

$20.00.
Reviewed by Helen Leskovac"
"From the glass ceilings of business to the straw floors of academia
there is always a reason not to pay or promote a Black woman."'
"There is still evidence of discrimination in

our society against minorities and women." 2
"What I have to do is to see, at any rate, that I do
not lend myself to the wrong which I condemn." 3

* Associate Professor, St. Thomas University School of Law. B.A., M.A.,
University of Southern California; J.D., University of California, Davis; LL.M., Yale
Law School. I am grateful to Richard Delgado, who suggested I write this review, and
to Gordon Butler, John Hernandez, Stephen Plass, Omar Saleem, and Siegfried Wiessner
for critiquing earlier drafts and encouraging my work.
1. NnMKi GIOVANNI, Annual Conventions of Everyday Subjects, in RACISM 101, 86
(1994). The "glass ceiling" is present in the legal profession and legal education. See
Legal EducationAnd ProfessionalDevelopment-An EducationalContinuum-Reportof
The Task Force On Law Schools And The Profession: Narrowingthe Gap, 1992 A.B.A.
SEC. LEGAL EDUC. & ADMISSIONS To B. 22.
2. Statement upon release of the federal Glass Ceiling Commission Report by Robert
Reich, U.S. Labor Secretary and chair of the bipartisan commission. Diane E. Lewis,
No Break in Glass Ceiling Found, BOSTON GLOBE, Mar. 16, 1995, at 39. The report
titled "Good for Business: Making Full Use of the Nation's Human Capital" found that
the majority of 1500 industrial Fortune 1000 and Fortune 500 corporations are white and
male. Id. "Only 5 percent of all Fortune 2000 industrial and service company managers
are women, and virtually all are white." Id. Education seems far less important as a
predictor of success than gender: "more than ten years after graduation from Stanford
University, men were eight times more likely to attain the position of corporate chief
executive officer than women." Id. The Glass Ceiling Commission was established in
1991 as part of the Civil Rights Act. Id.
3. HENRY DAVID THOREAU, THE VARIORUM CIVIL DISOBEDIENCE 40 (Walter
Harding ann., 1967).
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I. INTRODUCTION

In the spring of 1969, one hundred and fifty-two years since its
founding in 1817, Harvard Law School hired its first African-American
law professor, Derrick A. Bell, Jr. 4 He accepted the offer from thenDean Derek Bok with the explicit understanding that he would be the first,
but not the last black person to be hired. After twenty years, the law
faculty included only six African-Americans, 5 all male.' Vowing that he
would not teach at Harvard until it hired a minority woman, Bell took a
one-year unpaid leave of absence in 1990, which he extended into a
second year as a visiting professor at New York University School of
Law. At the end of his two year protest, the situation at Harvard was
unresolved. The school had invited two highly regarded and accomplished
African-American women to teach in a visiting capacity, later deeming
neither fit to receive an offer of a tenured position. Consequently Bell
continued his solo boycott and declined to return to his home institution.
Harvard then seized the opportunity to apply its two-year limitation on
leaves of absence, refused to grant Bell an exception, and forced him to
resign his professorship.
In Confronting Authority: Reflections of An Ardent Protester, Bell
explores the inspiration and models that motivated his challenge to token
minority representation in the elite legal academy. AclMowledging that
he readily accepted the material benefits of a Harvard professorship, Bell
thoughtfully explores the parameters of the responsibility he believes he
assumed as well-keeping Harvard to its promise to hold the door open
for men and women of color. In firing Bell, Harvard, however, insisted
it was simply applying an across-the-board rule that it said applied to all
professors in Bell's category of two-year absentees. It characterized its
decision as neutral and evenhanded, and Bell's refusal to return to Harvard
as insistence of special treatment. One could, nevertheless, look at the
event in a different way, situating Bell's stand in the respected tradition
of nonviolent protest and civil disobedience in support of equality by both
the African-American community and American reformers generally.
From this perspective, Bell's autobiography provides valuable insight into
the decisions of personal conscience that give rise to action on behalf of
reform. This review approaches Professor Bell's work as both a
document in the literature of nonviolent protest and as a personal memoir
of the process by which he determined to give life and voice to his
convictions. Part II focuses narrowly on Bell's use of two literary genres,
4. DERRICK BELL, CONFRONTING AUTHORITY: REFLECTIONS OF AN ARDENT
PROTESTER 29 (1994).
5. Id. at 4.
6. Id.

19961

BOOK REVIEW

allegory and autobiography, to explore the social and cultural barriers that
limit minority access to the legal academy, and especially access by

women of color. Part III considers the author's insurrectionist act in light
of the broader African-American tradition of nonviolent protest, a
corollary branch of an even older American history of protest. Part IV
returns to an examination of the personal dimensions of scholar Derrick

Bell's decision to protest Harvard's exclusion of women of color from its
faculty.
This review concludes that in firing Bell, Harvard injured itself. By
applying neutral rules to rid itself of its most expressive representative of
the outsider7 perspective, 8 the school exposed its ignorance of the
longstanding African-American tradition of nonviolent protest and civil

disobedience in pursuit of equality. Harvard's decision then to enforce its
two-year leave rule neglected to take into account this other tradition. In

that sense, it was a white rule, one whose application to Bell ironically
illustrates the very lack of a minority or outsider perspective that Bell's

presence at Harvard sought to remedy. Professor Bell, on the other hand,
7. The outsiderhere refers to depiction of ethnic groups of color in popular culture.
See generallyRichard Delgado and Jean Stefancic, Images Of The OutsiderIn American
Law And Culture: Can Free Expression Remedy Systemic Social Ills?, 77 CORNELL L.
REV. 1258 (1992) (discussing the negative depictions of African-Americans, Mexicans,

Asians and Native Americans in art and writing). For a review of the treatment of
outsiders by mainstream America, see Michael A. Olivas, The Chronicles, My
Grandfather'sStories, And Immigration Law: The Slave Traders Chronicle As Racial
History, 34 ST. Louis U. L.J. 425 (1990). Outsider is also a shorthand reference to the
scholarly viewpoints regarding issues affecting minorities, such as hate speech regulation
and affirmative action. See Mari J. Matsuda, When the First Quail Calls: Multiple
Consciousness as JurisprudentialMethod, Address at the Yale Law School Conference
on Women of Color and the Law (Apr. 16, 1988), in 11 WOMEN'S RTS. L. REP. 7, 9
(1989).

8. Harvard Law School historically, on various philosophical and pedagogical
grounds, has declined to entertain such perspectives. See WILLIAM P. LAPIANA, LOGIC
AND EXPERIENCE: THE ORIGIN OF MODERN AMERICAN LEGAL EDUCATION (1994).
However, having at first-hand access to the outsider viewpoint is one of the benefits of
diversity. In Professor Robin Barnes' view, it is "an independent justification for
affirmative action, for it urges that the previously excluded be brought into positions of
power not simply to remedy discrimination, but also to provide those institutions the
benefit of the participation of all segments of society." Robin D. Barnes, Politics and
Passion: Theoretically A Dangerous Liaison, 101 YALE L.J. 1631, 1652 (1992)
(reviewing STEPHEN L. CARTER, REFLECTIONS OF AN AFFIRMATIVE ACTION BABY
(1991) and PATRICIA J. WILLIAMS, THE ALCHEMY OF RACE AND RIGHTS (1991)). For
a review that clarifies Harvard Law School's determined insularity, see Robert W.
Gordon, The Case For (And Against) Harvard, 93 MICH. L. REv. 1231 (1995)
(reviewing WILLIAM P. LAPIANA, supra).
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may have lost his job, but his life in the law9 could be viewed as

consonant with the process Aristotle describes in the building of character
virtue. 10
II. CONFRONTING AUTHORITY

It has been several decades since women stormed the citadel of the
legal academy, joining the legal profession in numbers almost equal to
those of men." Yet at a time when the common wisdom erroneously
says it's hardfor a white male to find ajob,'2 the gates of legal academia
have opened to allow entrance to a select few women, highly credentialed
and mainly white. 3
9. This phrase is adapted from Dean Anthony Kronman's inquiry about the role of
the lawyer in the experience of the good life for human beings, particularly the
development of "excellence of character" or personal virtue. Anthony T. Kronman,
Living in the Law, 54 U. CHI. L. REV. 835, 845-46 (1987).
10. ARISTOTLE, THE ETHICS OF ARSTOTLE-THE NICOMACHEAN ETHICS 79, 83
(J.A.K. Thomson trans., Penguin Books 1976) (n.d.) (explaining that a morality of virtue
determines one's happiness in life).
11. For an investigation of the experience of women in law school, see Lani
Guinier, Michelle Fine & Jane Balim, with Ann Bartow & Deborah L. Stachel, Becoming
Gentlemen: Women's Experiences at One Ivy League Law School, 143 U. PA. L. REV.
1 (1994).
12. The common wisdom is misinformed. White males on the faculties of law
schools are disproportionately highly represented at critical junctures of hiring,
promotion, and tenure. They frequently are brought into law schools without competing
with women at all by means of the visitor selection process, the province of the law
school dean's sole discretion, and the hiring of already tenured law professors, where the
pool of female candidates is very small. At my law school, for example, five white
males hired for visitor positions successfully converted to tenure track status in the past
five years. For explication generally of the process by which more males than females
become permanent, tenured members of academic faculties, see Martha S. West, Gender
Bias in Academic Robes: The Law's Failure to Protect Women Faculty, 67 TEMP. L.
REV. 67 (1994). For an analysis of the workings of unconscious racism (and by analogy,
sexism), see Charles R. Lawrence m, The 1d, the Ego, andEqual Protection:Reckoning
with UnconsciousRacism, 39 STAN. L. REV. 317 (1987).
13. Women of color are more disadvantaged in the law school hiring process than
either white women or men of color. See Trina Grillo & Stephanie M. Wildman,
Obscuring The Importance Of Race: The Implication Of Making ComparisonsBetween
Racism And Sexism (Or Other-Isms), 1991 DuKE L.J. 397 (1991) (discussing sexism and
racism); Deborah J. Merritt & Barbara F. Reskin, The Double Minority: Empirical
Evidence of a Double Standardin Law School Hiring of Minority Women, 65 S.CAL.
L. REV. 2299, 2301 (1992) (noting that, during the period from 1986 through 1991,
minority female professors obtained lower-ranking positions than minority male
professors and received job offers from significantly less reputable schools). See also
Sherryl Browne Graves, A CaseofDouble Jeopardy?Black Women In HigherEducation,
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A. The Gender of Law School Faculties
When hired at all, women of color tend to work at the less prestigious
law schools, where they often teach low-status courses or occupy non-

tenure-track positions. 4 The American scholar at the highest reaches of

legal academia is still most likely to be a white male comfortably
ensconced among his peers of like gender, race, education, and
Law schools of the highest rank boast few women
experience.'
professors; some have no women of color on their faculties.' 6 Indeed,
the only successful beneficiary of affirmative action appears to be the

white male, who is disproportionately highly represented at all the critical
53 INITIATIVES 3 (1990). Professor Kimberl6 Crenshaw explains that women of color
may sometimes "experience double discrimination ... on the basis of race, and on the
basis of sex." Kimberl6 Crenshaw, A Black Feminist Critique of AntidiscriminationLaw
and Politics, in THE POLITICS OF LAW: A PROGRESSIVE CRITIQUE 193, 200-01 (David
Kairys ed., rev. ed. 1990). For a commentary on the failure of employment
discrimination law to remedy race-based discrimination, see DERRICK A. BELL JR.,
RACE, RACISM AND AMERICAN LAW 596-601, 656-65 (2d ed. 1980). See generally
Richard Delgado, Affirmative Action as a MajoritarianDevice: Or, Do You Really Want
To Be A Role Model, 89 MICH. L. REv. 1222 (1990) (discussing problems of utilizing
affirmative action programs and the role model argument to support such action).
14. See sources cited supra note 13. Women of any color are still clustered
primarily in the lower ranks of assistant professors, and often teach in subordinate tracks
of legal writing, clinic, and academic support. For an overview of academic hiring
practices, see West, supra note 12; see also Merritt & Reskin, supra note 13. Between
the 1986 academic school year and the 1991 academic school year, American Bar
Association accredited law schools hired 1105 faculty members, of which 181 were
deemed of minority background: 84 women and 97 men. Id. at 2315-16. But 44% of
the minority women assumed non-tenure-track positions in comparison to only 28.9% of
the minority men. Id. at 2317. Less prestigious institutions tended to hire minority
women. Id. at 2320. Differences based on undergraduate school education, attendance
in elite law schools, and serving on law reviews and as judicial law clerks, tended to be
statistically insignificant. Id. at 2323-25. For reflections by black women law professors
on their experiences in the legal academy, see Black Women Law Professors:Building
a Community at the Intersection of Race and Gender: A Symposium, 6 BERKELEY
WOMEN'S L.J., pt. 1 (1990-91) [hereinafter Symposium].
15. In the labor market, white male workers are consistently preferred by
employers. "[E]stablishments with the most 'good' jobs are the most sex and race
segregated[.]" BARBARA RESKIN & PATRICIA Roos, JOB QUEUES, GENDER QUEUES:
EXPLAINING WOMEN'S INROADS INTO MALE OCCUPATIONS 35 (1990).
16. Harvard Law School, of course, but also Yale, Duke, and Vanderbilt.
ASSOCIATION OF AM. LAW SCHS., THE AALS DIRECTORY OF LAW TEACHERS 1241-47
(1994-95) [hereinafter AALS].
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junctures of hiring, promotion, and tenure at most law schools, 17 but in
particular at elite institutions.' 8

Harvard is clearly among the most elite of United States law schools,
competing annually with Yale Law School for the number one spot in the
U.S. News & World Report ratings.' 9 Its faculty is distinguished by its
maleness; there are few women at all, and no minority women. As
Professor Bell's memoir attests, this situation is unlikely to change soon.
Federal employment discrimination law has conspicuously failed to
promote change in the hiring and retention of women faculty in academia
generally? In a recent study of this puzzling phenomenon, Professor
Martha West concludes other strategies must be adopted to achieve
advancement of women in academia.2" She counsels women in academia
to unite in collective action to increase their numbers.'
There is
anecdotal support for just such an approach. Professor Robin Barnes
17. Merritt & Reskin, supra note 13, at 2358. Minorities and women do not fare
well at any level of legal academia. At my own law school established 11 years ago in
1984, there are six tenure-track women in a faculty of 26, plus two males occupying
visitor positions. Thirteen faculty are tenured; all are male. Notably, the sole minority
female on the tenure track faculty was hired after Associate Professor Douglas Matthews,
a white male, appealed to the faculty on behalf of female minority students. (At press
the 6:26 ration of female-male faculty declined. The one tenure-track position open was
offered to a visiting professor without vote on the slate of four women candidates. The
ratio will decline further if the university follows the promotion and tenure committee
recommendation to tenure one woman but deny reappointment to another.)
18. Professor Martha West has recently delineated the prevalence of gender bias
in academic institutions, noting that the incidence of this bias is most acute in the elite
institutions of higher education. West, supra note 12, at 81 n.37. The proportion of
women faculty is inversely related to the prestige of the institution. Id. at 80-81 n.37,
citing Robert J. Borthwick & Jordan R. Schau, Gatekeepers of the Profession:An
Empirical Profile of the Nation's Law Professors,25 U. MICH. J.L. REF. 191, tbl. 5
(1991). Noting that Title VII for all intents and purposes has been eviscerated of any
powerful remedy for this evil, West recommends alternate strategies to prevent and,
remedy gender bias. Id. at 73-124. See also Richard H. Chused, The Hiring and
Retention of Minorities and Women on American Law School Faculties, 137 U. PA. L.
RFv. 537, tbs. 9, 16 (1988). For an overview of higher education law, see MICHAEL
A. OLIVAS, THE LAW OF HIGHER EDUCATION (1989).

19. See, e.g., U.S. NEWS & WORLD REP., Mar. 20, 1995. In 1995, Yale took first
place, but ratings of one or two are practically interchangeable.
20. See West, supra note 12, at 93-95.
21. See id. at 155-73.
22. Id. at 173-74 (stating "If we do not organize now to scrutinize hiring and
promotion practices, we will find the present gender imbalance perpetuated for another
generation's working years.").
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provides an illustration of how unconsciously' law school recruitment
committees may slip into a pattern of hiring discrimination:
Not long ago I witnessed the process of filling a long-term
adjunct position at a high-ranking law school. Three white male
members of the hiring committee, all good liberals, had a white
male friend that they honestly believed would have filled the
position well. No doubt he would have. But for the fact that two
women also sat on the committee, the friend might have received
the position immediately, without any fuss. However, the women
insisted that the committee hold the position open for awhile to
consider women and persons of color, and ultimately prevailed.
While these white faculty members are guilty of no malice, what
almost occurred would have been totally exclusionary, regardless
of motive or intent. Had these women-both beneficiaries of
affirmative action-not been members of this committee, they
would not have been able to negotiate for what men often take for
granted, the mere opportunity for inclusion.24
In the absence of minority women on the Harvard Law Faculty,
Professor Derrick Bell determined to use his best efforts to overcome
similar, perhaps unconscious, employment omissions of the faculty.' In
his campaign he drew on the African-American tradition of nonviolent
protest and civil disobedience. In Confronting Authority, he acknowledges
the influence of the black men and women who provided him with
significant models and tactics for his protest. For example, as models for
confrontation, Bell cites the experiences of his mother, Ada Childress
Bell, who firmly withheld rent money in her hand until the landlord
promised necessary repairs, and the first black federal judge, William A.
Hastie, who resigned from his position as civilian aide to the Secretary of
War in 1941, when he was unable to halt segregating soldiers of color
during World War II.
Bell's memoir itself is an integral part of his protest, a present-day
rendering of a distinguished autobiographical tradition of protest against
23. For illumination of defense mechanisms that enable racist behavior, see

Lawrence, supra note 12, at 322.
24. Barnes, supra note 8, at 1653 (1992) (citations omitted). Not all discrimination
against women of color in academia is subtle; it can be brutally direct. See, e.g.,
Jennifer M. Russell, On Being a Gorillain Your Midst, or, the Life of One Blackwoman
in the Legal Academy, 28 HARV. C.R.-C.L. L. REv. 259 (1993).
25. For views of black women professors on Bell's protest on their behalf, see
Symposium, supra note 14.
26. BELL, supra note 4, at 10-11, 17.
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discrimination. 7 Bell's blend of allegory and personal reminiscence are
characteristic devices of his interpretation of this literary genre.'

27. See, e.g., MAYA ANGELOU, I KNOW WHY THE CAGED BIRD SINGS (1969);
CLAUDE BROWN, MANCHILD IN THE PROMISED LAND (MacMillan 1965); STEPHEN
CARTER, REFLECTIONS OF AN AFFIRMATIVE ACTION BABY (1991); FREDERICK
DOUGLASS, NARRATIVE OF THE LIFE OF FREDERICK DOUGLASS, AN AMERICAN SLAVE,
WRITTEN BY HIMSELF (B. Quarles ed., 1967); ALEX HALEY & MALCOLM X, THE
AUTOBIOGRAPHY OF MALCOLM X (1964); BOOKER T. VASHINGTON, UP FROM
SLAVERY: AN AUTOBIOGRAPHY (1901). A number of minority law professors meld
autobiography and doctrinal analysis in their scholarship. See generally PATRICIA
WILLIAMS, THE ALCHEMY OF RACE AND RIGHTS (1991); Paulette M. Caldwell, A Hair
Piece: Perspectives on the Intersection of Race and Gender, 1991 DUKE L.J. 365;
Jerome McCristal Culp Jr., AutobiographyandLegalScholarshipand Teaching: Finding
the Me in the Legal Academy, 77 VA. L. REv. 539 (1991); Margaret E. Montoya,
Mdscaras,Trenzas, y Grefias: Un/masking the Self While Un/braidingLatinaStories and
Legal Discourse, 17 HARV. WOMEN'S L.J. 185 (1994); Olivas, supra note 7. Cf.
RICHARD DELGADO, THE RODRIGO CHRONICLES, CONVERSATIONS ABOUT AMERICA AND
RACE (1995) (fictional conversations between Professor Delgado and a brilliant law
student-prot~g6).
28. Professor Bell adopted storytelling in many of his works. See, e.g., AND WE
ARE NOT SAVED: THE ELUSIVE QUEST FOR RACIAL JUSTICE (1987); After We're Gone:
Prudent Speculations On America In A Post-Racial Epoch, 34 ST. LOUIS U. L.J. 393
(1990); The Supreme Court, 1984 Term Foreword: The Civil Rights Chronicles, 99
HARV. L. REV. 4 (1985). For a discussion of the use of storytelling as an effective
pedagogical technique, see Richard Delgado, Storytelling For OppositionistsAnd Others:
A Plea For Narrative, 87 MICH. L. REV. 2411 (1989). For an analysis of the
effectiveness of storytelling as a moral pedagogical technique, see JOSEPH CAMPBELL,
THE POWER OF MYTH (1988) (transcript of interview by Bill Moyers). Storytelling
historically has been an effective adjunct to jurisprudential theory. See, e.g., Robert M.
Cover, The Folktales of Justice: Tales of Jurisdiction, 14 CAP. U. L. REV. 179, 183-86
(1985) (describing storytelling in the Talmud); Carol M. Rose, Property as Storytelling:
Perspectivesfrom Game Theory, Narrative Theory, Feminist Theory, 2 YALE J.L. &
HUMAN. 37, 38 (1990) (describing storytelling by Locke and Blackstone). For a
reminder that storytelling may serve multiple purposes, see Lisa C. Ikemoto, Traces Of
The MasterNarrativeIn The Story OfAfrican American/KoreanAmerican Conflict: How
We Constructed "LosAngeles," 66 S. CAL. L. REV. 1581 (1993) (warning that "reality"
manifested in some storytelling may be a story needing to be retold). See also BENJAMIN
L. WHORF, LANGUAGE, THOUGHT AND REALITY: SELECTED WRITINGS OF BENJAMIN
LEE WHORF (John B. Carroll ed., 1956). See generally PETER L. BERGER & THOMAS
LUCKMAN, THE SOCIAL CONSTRUCTION OF REALITY: A TREATISE IN THE SOCIOLOGY
OF KNOWLEDGE (1966); F. WAISMANN, How I SEE PHILOSOPHY 75 (R. Harre 1968)
(contending that language shapes reality).
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B. Allegory and Autobiography
Allegory2 9 is a narrative form that may appear in any literary genre.
The allegory of ideas presents abstract concepts in a tale of literal
characters who demonstrate a particular doctrine or thesis in story
form.3" Bell's use of allegory, in the episodes from the tale of Tamar
that begin each chapter, provides a moral touchstone for his experiences,
lifting them out of the particular to show their generic characteristics. His
story, the allegorical tale reminds the reader, is emblematic of the much
larger story of protest against racial discrimination. It is not the story of
the lonely individualist of liberal and libertarian tradition, but rather the
story of an oppressed community whose members rise to protest on behalf
of each other. In this sense, Derrick Bell is presenting his own story as
an allegory, and himself as an allegorical Everyman.3 '
Each of the nine chapters in Confronting Authority opens with an
episode in the fictional tale of Tamar, a gifted daughter of the aristocracy
of a mythical state. The elite black population called Highlanders live in
a walled citadel where they rule over a population of despised white
Lowlanders.2 Tamar is torn by her affection for her father Xercis, a
ruler of the Citadel, and her idealistic concern for the plight of the
Lowlanders. She begins her journey into protest with uncontroversial
works of charity among the Lowlanders. As she realizes that her work
will fail to achieve justice and equality for the Lowlanders, however,
Tamar becomes more and more politically active, so much so that she
antagonizes the Highlanders. After a life of working from within the
Citadel and failing to achieve the justice she has championed, Tamar is
29. The allegorical narrative is a story which makes sense on a primary or literal
level, but also conveys meaning on at least one other level. See M.H. ABRAMS, A

GLOSSARY OF LTERARY TERMS 4 (5th ed. 1985). For example, the political allegory
of John Dryden'sAbsalom and Achitophel (1681) portrays Charles II as King David and

allegorizes a political crisis of Restoration England. JOHN DRYDEN, THE POETICAL
WORKS OF JOHN DRYDEN 108 (George R. Noyes ed. 1909). Similarly, John Bunyan's

The Pilgrim'sProgress(1678), an allegory of ideas, presents the doctrines of Christian
salvation in the story of pilgrim Christian who journeys from the sinful environment of
the City of Destruction to salvation in the Celestial City. JOHN BUNYAN, THE PILGRIM's
PROGRESS (The Moody Bible Institute of America 1980) (London, Ponder at the Peacock
in the Poultrey near Cornhil, 1678).
30. See ABRAMS, supra note 29, at 4, 5. See also DRYDEN, supra note 29;

supra note 29.
31. Everyman is an allegorical drama of the early sixteenth century which
characterized various virtues and vices in human form, and is more often defined as a
"morality play." ABRAMS, supra note 29, at 6.
BUNYAN,

32. BELL, supra note 4, at 1-3.
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expelled.3 3 She takes comfort, nonetheless, in the knowledge that in her
struggle she has achieved a personal triumph, having shaped her own
character and her destiny.'
Bell explains that he uses the allegory to connect his own experiences
at Harvard to a broader theme of archetypal racism. Bell's personal story,
in that sense, sounds the leitmotifs of racism and sexism which appear
again and again in our nation's history,35 here specifically in our most
prestigious institutions of legal education.3" In this sense his story is also
an expos6, laying bare the personal biases and sordid political

machinations that determine who will be hired, promoted, and tenured at
Harvard Law School.37

At the same time, the work is an apologia,38

a thoughtful exploration of the reasons for Bell's protest of the institutional
33. Id. at 165.
34. Id.
35. See generally Olivas, supra note 7.
36. See supra note 18 and accompanying text. See also Merritt & Reskin, supra
note 13, at 2358.
37. Former Yale University President Kingman Brewster has noted that personal
bias in faculty deliberations is prevalent throughout academia. See BELL, supra note 4,
at 75, citing David M. Rabban, Does Academic Freedom Limit Faculty Autonomy?, 66
TEX. L. REV. 1405, 1411 n.27 (1988). Faculty politics are not unique to Harvard, of
course. See, e.g., JULIUS GETMAN, IN THE COMPANY OF SCHOLARS: THE STRUGGLE
FOR THE SOUL OF HIGHER EDUCATION 92 (1992) ("mhe most competitive, emotionladen, acrimonious, lengthy, and pretentious debates are about faculty appointments.
Questioning the ability of the candidate is often an indirect way of asserting the speaker's
superiority and usually of simultaneously insulting someone currently on the faculty.").
38. The apologia is a genre which directly aims to persuade readers of moral and
reasonable correctness of the author's deeds. The Apology of Socrates, for example,
recounts Socrates' trial for his life before an Athenian jury in 399 B.C. and his vigorous
argument for the soundness of his practice of challenging the unthinking to attain new
understandings of their lives and beliefs. Athens was not persuaded, however, and
condemned the famous teacher to death for impiety and corrupting the youth of Athens.
Loyal to the Athenian system of self-rule, Socrates accepted and drank from the poisoned
cup. THOMAS C. BRICKHOUSE & NICHOLAS D. SMITH, SOCRATES ON TRIAL (1989).
His apologia has survived, however, resonating through autobiographic history to our
own time, from the personal journals of Marcus Aurelius to the great modern
autobiographies. See, e.g., JOHN STUART MILL, AUTOBIOGRAPHY (Humphrey Milford
ed., 1940); JOHN HENRY NEWMAN, APOLOGIA PRO VITA SUA (Ian Ker ed., 1994);
JEAN-JACQUES ROUSSEAU, THE CONFESSIONS OF JEAN-JACQUES ROUSSEAU (J.M. Cohen
trans., 1960). See WILLIAM WORDSWORTH, ENGLISH POETRY AND PROSE OF THE
ROMANTIC MOVEMENT 268 (George B. Woods, ed. 1950);
LORD BYRON, THE
POETICAL WORKS OF LORD BYRON 174 (1926).
In the new American state, autobiography took shape in varied forms, from the
witty practical wisdom of Benjamin Franklin to the German-influenced transcendental
musings of Ralph Waldo Emerson and Henry David Thoreau, and the egalitarian poetry
of Walt Whitman.
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process which denies women of color any hope of significant
representation at the highest reaches of the legal academy.
Bell's reasons for his struggle have their seeds in the models of protest
he admired as a child and young man, foremost among them his mother,
his father, Derrick Bell, Sr., and the extended community of AfricanAmericans who helped to raise him.3 The black church and its minister,
the black customers on his paper route, ranging from working class people
to lawyers, businessmen, and a judge, all provided examples of
achievement for the young Bell, and often friendly advice and moral
support as he made up his mind to become a lawyer.' °
Bell describes his path into the law, training at the University of
Pittsburgh Law School,4 1 service on the law review,4' first legal job in
the Department of Justice Honors Program,43 years with the NAACP
Legal Defense Fund,'M and entry into law teaching.45 In his own
personal confrontations with racial prejudice in legal academia, Bell
describes his stint as the nation's first African-American dean at the
University of Oregon Law School,'M his painful experiences at Stanford
as a classroom teacher,47 and the turbulent years that culminated in his
final, agonized decision to leave Harvard Law School when it became
apparent that institution would not hire a woman of color.48
Bell explains how in 1969 he accepted an appointment at Harvard Law
School as a mission; an opportunity to continue his race's struggle against
injustice. 49 He was well aware that he did not have the usual credentials
for the position-graduation with distinction from a prestigious law school,
39. BELL, supra note 4, at 10-16.
40. Id.at 15.
41. Id. at 16.
42. Id.
43. Id. at 17 (explaining that he had obtained a position with the Justice Department
after several University of Pittsburgh faculty members discovered that, with graduation
growing near, he had not obtained any job offers despite his good grades and his law
review service).
44. Id. at 20-21 (noting that he accepted a position offered by Thurgood Marshall,
who was the Director Counsel of the NAACP Legal Defense and Education Fund, and
that if he had kept his job at the Justice Department, he would have missed his
opportunity to work with the NAACP Legal Defense Fund during the civil rights period).
45. Id.at 29-43.
46. Id. at 44.
47. Id. at 115-16.
48. Id. at 50-123.
49. M. at 29.
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a Supreme Court clerkship, and practice with a major law firm."

He

took the job, however, fortified by his resolve to make his career at

Harvard a significant advance for black men and women.'

Accordingly,

in 1974, still finding himself the only black at Harvard, Bell protested to
the Dean and sent copies of his letter to the faculty, branding Harvard's
ostensible support of diversity as lacking in substance. A few months
later, the faculty hired Clarence Clyde Ferguson, the second black to hold
a tenure-track position at Harvard.52
In time, Harvard hired a few more black men, Christopher Edley, Jr.,

in 1981, Randall Kennedy in 1984, and David Wilkins in 1986.3 Yet,
in all this time it consistently declined to hire a single woman of color. In
chapter 3, entitled, "A Campaign that Failed," Bell describes how the elite

faculty of Harvard continued to hire primarily white male graduates of
elite schools, identical in background, education, and opinion to
themselves.' Bell raised this point with his colleagues, only to be told
that the school could find few candidates who met the high standards of
the school, and, besides, the recruitment committee was looking favorably
at the applications of a few black women, namely Regina Austin,55 and
later Anita Allen56 and Lani Guinier.57 Having hired Regina Austin for
a one-year visitorship, however, the. faculty put off voting on her
application for a tenure track position, citing its rule of "deferring tenure
50. Professor Bell has outstanding academic credentials nonetheless, having
graduated from the University of Pittsburgh Law School where he was associate editorin-chief of the law review. His diverse experience in the practice of law includes a stint
at the Department of Justice, positions in the NAACP and its Legal Defense Fund; the
United States Department of Health, Education and Welfare; and director of the Western
Center on Law and Poverty at the University of Southern California where he was an
adjunct professor when he was tapped for a position at Harvard Law School. AALS,
supra note 16, at 215.
51. Bell accepted the position at the Harvard Law faculty with the express condition
that more minority faculty would follow him. BELL, supra note 4, at 34. He has
elsewhere stated his belief that tokenism impedes development of a diverse faculty. See
DERRICK BELL, AND WE ARE NOT SAVED: THE ELUSIVE QUEST FOR RACIAL JUSTICE

146-47 (1987). See also Richard Delgado, supra note 13, at 1226-31 (citing five reasons
why the reader would not want to apply for the position of "role model").
52. BELL, supra note 4, at 43.
53. Id. at 47; see AALS, supra note 16.
54. BELL, supra note 4, at 49-65.
55. Professor at the University of Pennsylvania School of Law, from which she
graduated as a member of the order of the Coif. AALS, supra note 16, at 194.
56. Professor at Georgetown University School of Law, a graduate of Harvard Law
School, J.D., and the University of Michigan, Ph.D. in philosophy. Id. at 179.
57. Professor at the University of Pennsylvania School of Law and a graduate of
Yale Law School. Id. at 457.
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votes on visitors during the year of their residence."" Conveniently, the
faculty ignored the precedent it created for breaching this rule when it
hired Dean Clark in 1989, a precedent later followed when several white
male visitors were hired to fill tenure-track positions in 1992.11
As the 1990-91 academic year slipped by and Harvard made no move
to hire a woman of color, Bell accepted an invitation to teach as a visitor
at New York University School of Law.' At Harvard, Professor Anita
Allen was considered for an appointment to a tenured position, but fared
The faculty silenced criticism by
no better than Professor Austin."
presenting the possibility of hiring Professor Lani Guinier. Meanwhile,
the bitter division of the faculty into two camps of nouveau liberal-realist
jurisprudence (Critical Legal Studies) and a reactionary conservative
coalition ended in a negotiated accord whereby each group floated three
candidates acceptable to the other camp. Professor Allen, however, was
dropped without explanation from the list of the liberal camp. The deal
resulted in tenure for four more white males, three of them currently
visiting when they were appointed, violating the very rule invoked to
avoid hiring Professor Regina Austin. 62
Bell disdains the cynical pragmatism of the Harvard law faculty:
Whatever its value in breaking the faculty stalemate, the selection
of faculty candidates by political trade-off shows that the school's
proclaimed determination to hire strictly based on merit was little
more than convenient, self-deceiving rhetoric. Notably, unlike
the fierce outcry raised by those who claimed that hiring diverse
candidates insulted their commitment-to-merit norms, I understand
that not a single faculty member dissented from this deal.6'
Recounting his sense of alienation and rejection, he is not comforted
by Archibald Cox's sharing of his own experience of indifference in the
elitist halls,' or by the intellectual rationalization of neutrality offered by
58.

BELL,

supra note 4, at 54.

59. Id. at 87-88. For a discussion of how an ostensibly merit-based standard

actually maintains a racist status quo, see Derrick Bell & Preeta Bansal, The Republican
Revival and Racial Politics, 97 YALE L.J. 1609, 1612-13 (1988).
60. BELL, supra note 4, at 80.

61.
62.
63.
64.

Id. at 82-85.
Id. at 85.
Id. at 88.
Id.
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Professor Gerald Frug, whose own wife was the subject of a cruel parody
written and published by talented but heartless Harvard students. 65
Chapter 6, "The Expulsion," describes Bell's departure from
Harvard.' Dean Clark advised Bell that his refusal to return after two
years would result in termination. "My tenure at the Harvard Law School
was over.'67 Bell fought the ruling because:
Whether legal or not, the policies I contested served to deny me
my entitlement to work in an academic community where
diversity of race, gender, background, and experience is not
severely circumscribed by hiring practices that exclude many
potentially fine teachers and scholars-including most black and
other minority candidates.'
Harvard was adamant, however, and, just as it had adhered to its rule
against hiring visitors which kept Regina Austin out, the school insisted
on strict compliance with its rule against two-plus year leaves of absence.
Bell, commenting on the seeming ease with which white folks are
threatened by blacks, ironically concludes:
But if President Rudenstine actually meant that by granting an
exception for me, a black involved in a civil rights protest against
the University, he could not, given political reality, deny a
similar extension to a prestigious white professor, even if it was
sought on the flimsiest excuse, then I must agree that he is right.
I can easily imagine the indignation of Harvard's best and
brightest upon their extended leave requests being rejected in the
wake of Derrick Bell's extension having been granted.69
Bell's only regret is that he turned the spotlight of public scrutiny on
Professor Regina Austin without first consulting her. He recalls how
uncomfortable he felt as a visiting professor at Stanford Law School when
he learned that the administration had contrived a series of lectures to
65. Id. at 88-89.
66. Id. at 93-100.
67. Id. at 97.
68. Id. at 96. Civil rights law requires universities to have in place affirmative
action programs for the hiring of women and minorities. Unfortunately, most of these
policies are not followed and the law is not enforced. See, e.g., West, supra note 12,

at 161-69.
69. BELL, supra note 4, at 98.
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supplement his teaching."° Yet he remains firm about the necessity,
indeed the moral imperative, for protest. Like Aleksandr Solzhenitzyn
writing in The Gulag Archipelago7' about the torments endured by
dissidents, Bell subscribes to a moral imperative to speak for the

oppressed, whether or not they want to be represented.'

In her

explication of how oppression effectively silences women, Professor
Catharine MacKinnon has indirectly offered a rationale for representing
the oppressed:
[W]hen you are powerless, you don't just speak differently. A
lot, you don't speak. Your speech is not just differently
articulated, it is silenced. Eliminated, gone. You aren't just
deprived of a language with which to articulate you
distinctiveness, although you are; you are deprived of a life out

of which articulation might come.'

70. Id. at 115-16. Stanford provided the lectures in response to student complaints
about Bell's creative approach to teaching constitutional law from the point of view of
outsiders. I can confirm how extraordinary an administrative response this was to
student complaints. At about the time Professor Bell was teaching at Stanford, I was a
law student at the University of California, Davis, where students in one first-year
section were deeply upset at the teaching style of a white, tenured professor. Large
numbers of these students absented themselves from his class in order to sit in
anonymously in another, more popular professor's class. The administration responded
to the students' behavior by ordering them back to their own section.
71. Solzhenitzyn, who exposed the brutality of Soviet labor camps, received the
Nobel Prize for literature in 1970. THE AMERICAN HERITAGE DICTIONARY 1716 (3d ed.

1992).
72. Bell's behavior itself may be viewed as patriarchal and even sexist. See sources
cited supra note 13 for views of black women protesters on Bell's one-man protest on
their behalf. As Bell acknowledges, his protest has been a process of self-knowledge and
development.
73. CATHARINE A. MACKINNON, FEMINISM UNMODIFIED: DISCOURSES ON LIFE
AND LAW 39 (1987) (feminist critique of subordination of women by social hierarchy and
power). For insight from the perspective of the rare black women in academia, see
GIOVANNI, supra note 1; Nellie McKay, Black Woman Professor-White University, 6
WOMEN'S STUD. INT'L F. 143 (1983). See generally Lucinda M. Finley, Breaking
Women's Silence in Law: The Dilemma of the GenderedNature of Legal Reasoning, 64
NOTRE DAME L. REv. 886 (1989).
African-Americans generally were silenced by oppression, as Dr. Martin Luther
King, Jr. noted about the Negro community in Montgomery, Alabama, before it was
galvanized into protest in the 1955-56 bus boycott. "[T]he largest number accepted
[segregation] without apparent protest. Not only did they seem resigned to segregation
per se; they also accepted the abuses and indignities which came with it . . . ." MARTIN
LUTHER KING, JR., STRIDE TOWARD FREEDOM: THE MONTGOMERY STORY 36 (1958).
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Women, and especially women of color, tend to be most disadvantaged by
a legal system designed and dominated by white males of European stock.
Despite gains in the past thirty years, 74 women are and remain more
subject to regulation by law than men,75 and far less likely to achieve
high status in the legal profession. 76 As a result, they have less
opportunity to speak for themselves.
Bell's personal moral code mandates, "[i]f you or people close to you
are wronged, the only way to preserve your sense of self is to respond
vigorously."'
Through self-expression in words and deeds one gives
meaning to one's life against the backdrop of one's membership in a
community targeted for discrimination.7" Moreover, Bell believes he
owes a debt of gratitude to the black women and men of the present and
to all those who struggled before so that he and a few others could achieve
"place, position, and prestige." 7 9 This obligation is perhaps best
described in the letter he quotes from Judge A. Leon Higginbotham to
Justice Clarence Thomas:
When I think of your [achievement], I see not only the result of
your own ambition, but also the culmination of years of
74. The author uses the year 1969, the year Yale University started admitting
women to its undergraduate programs, as a starting point. See Gale Zucker, Campus
Life: Yale 20 Years Later, 'Coeds' Recall Breaking a Barrier, N.Y. TIMES, Apr. 29,
1990, § 1, at 44.
75. For examples of extraordinary government regulation of women, especially
minority women, see Lisa C. Ikemoto, The Code of Perfect Pregnancy: At the
Intersection of the Ideology of Motherhood, the Practice of Defaulting to Science, and
the InterventionistMindset of Law, 53 OHIO ST. L.J. 1205, 1207 (1992) (claiming that
society, through its laws and regulations, seeks to subordinate women into roles as
childbearers and mothers and, furthermore, that society prefers mothers to be white and
middle class and that women of color are "never presumed good mothers"); Lisa C.
Ikemoto, Furthering the Inquiry: Race, Class, and Culture in the Forced Medical
Treatment of PregnantWomen, 59 TENN. L. REV. 487 (1992) (discussing court cases
concerning medical treatment of pregnant women performed against their will, such as
cesarean sections and blood transfusions, and suggesting that such treatment subordinates
women, and further suggesting that ign6ring the dual factor of race, in addition to
gender, limits society's understanding of the issue).
76. See generally MONA HARRINGTON, WOMEN LAWYERS: REWRITING THE RuLEs

(1994) (noting that female lawyers do not achieve positions of great authority in
traditional law practice); DEBORAH L. RHODE & DAVID LUBAN, LEGAL ETHICS 88

(1992) (same); Ashley Kissinger, CivilRightsand ProfessionalWrongs, 73 TEX. L. REV.
1419 (1995) (exploring Title VII redress for discrimination against female attorneys).

77. BELL, supra note 4, at 150.
78. THOMAS I. EMERSON, THE SYSTEM OF FREE EXPRESSION 6-7 (1970) (discussing

the four premises underlying a democratic system of freedom of expression).
79. BELL, supra note 4, at 157.
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heartbreaking work by thousands who preceded you. I know..
. that you have no right to forget this history. Your life is very
different from what it would have been had these men and women
never lived ....

I

Bell has responded to the call of a vocation-teaching-as his path in
life. 8 And this path is not just a means of personal achievement but also
an obligation to communicate what he believes and to set an example for
others. Results therefore are not as important as the expression or
affirmation of self as a member of a particular community situated in a
particular time and place. This, he concludes, "provides a heightened
meaning and appreciation of the human experience."'
Bell draws strength from the analogy of African-American forbears
who endured the humiliations of slavery and created from it a rich "legacy
of music, art, and religion [which defied] their awful condemnation to
lives in bondage. " '3 On this note, Bell closes his book with a final
episode in the allegory. Tamar, for her commitment to helping the
Lowlanders, is expelled from the Citadel. She will go to live in exile
among the Lowlanders, many of whom will not accept her or thank her
for her work on their behalf. But she is consoled by recalling the choices
she has made: "It was her destiny, one she had made for herself. One she
would continue to make on the unknown road ahead."' Derrick Bell
likewise makes his destiny in the citadel of the elite legal academy, as he
strives to open its doors to women of color.
The next part explores the tactics Bell uses to achieve his goal,
drawing on the black tradition of nonviolent protest and civil disobedience
in pursuit of equality.
III. NONVIOLENT PROTEST AND THE DUTY TO OBEY
In his campaign for admission of women of color to the Harvard law
faculty, Bell used the time-honored techniques characteristic of nonviolent
protest and civil disobedience-speeches, declarations, books, and most
especially withdrawal from the institution that harbors injustice.' His
was a solitary boycott, however. Sympathetic faculty commiserated with
80. Id. at 158.
81. See id. at 160 ("[Wlhile I have been a civil rights litigator, administrator and
for the last quarter century, a law professor and writer, I have really been a teacher.").
82. Id. at 161.
83. Id. at 164.
84. Id. at 165.
85. See infra note 92 and accompanying text.

NEW YORK L4W SCHOOL LAW REVIEW

[Vol. 40

Bell, but none joined him, recommending instead that he return to
Harvard to fight from within. Even critical legal studies scholar Duncan
Kennedy agreed with Bell's goals but not his tactics. 86 Others were
persuaded by Professor Gerald Frug's argument that "it is not right to
Bell, however,
pressure [others to adopt or] chang[e] their views."'
believes that this approach is unworkable. He reminds the reader of John
Kenneth Galbraith's tenured professor who warns a young radical of the
danger of waiting to get tenure before expressing liberal tendencies
because "by then conformity will be a habit."88 Bell firmly endorses
action by stating, "effective intellectual effort requires active involvement.
It is inconceivable that Dr. King could have so powerfully conveyed his
frustrations and defended his struggle in his Letter From a Birmingham
Jail had he not composed that letter in prison-literally on the field of
battle." 89
The tactic of withdrawal or boycott has distinguished precedent in the
settlement of this nation by protesters fleeing religious oppression in
European nations, I framers of the Constitution, 91 courageous abolitionists
86. BELL, supra note 4, at 104.
87. Id. at 105. This is a remarkably idealistic view of faculty behavior in light of
the testimony of Bell and others that faculty hiring decisions are rife with personal enmity
and byzantine maneuvers to assure appointments which gratify the personal whims of
existing faculty. See GETMAN, supra note 37, at 91-92. See also, Kingman Brewster,
Jr., On Tenure, 58 AAUP BULLETIN 381, 382 (1972) (arguing for the benefits that
tenure brings, such as the freedom to pursue ideas not in conformity with one's academic
community).
88. BELL, supra note 4, at 105 (quoting JOHN KENNETH GALBRAITH, A TENURED
PROFESSOR 38-39 (1990)).
89. BELL, supra note 4, at 106. See Walker v. City of Birmingham, 388 U.S. 307
(1967) (upholding contempt convictions of Dr. Martin Luther King, Jr., and seven other
ministers who led a civil rights march through the streets of Birmingham in defiance of
an er parte injunction).
90. Members of the Society of Friends and other puritanical sects sought religious
freedom by emigration to the colonies of North America. See generally H. LARRY

INGLE, FIRST AMONG FRIENDS: GEORGE Fox AND THE CREATION OF QUAKERISM
(1994).
91. At the instigation of Thomas Jefferson, American colonists fasted in protest of
British tyranny. The Virginia House of Burgesses observed June 1, 1774, as a day of
fasting to protest the Boston Port Act. LAWRENCE H. GIPSON, 12 THE BRITISH EMPIRE
BEFORE THE AMERICAN REVOLUTION: THE TRIUMPHANT EMPIRE: BRITAIN SAILS INTO
THE STORM 1770-1776, at 240-41 (1933). See Thomas Jefferson & John Walker, Notice
of Fast (June, 1774), in THE WORKS OF THOMAS JEFFERSON 41-2 (Paul Leicester Ford
ed., 1904) (recommending to the inhabitants of the Virginia Colony that they "set apart
some convenient day for fasting" so that "the minds of his majesty, his ministers, and
parliament, might be inspired with wisdom from above, to avert from us the dangers
which threaten our civil rights, and all the evils of civil war.").

1996]

BOOK REVIEW

and suffragists of the 19th and 20th Centuries,'I and nonviolent civil

rights protesters in the latter half of this century.93

Such protest is

recognized as an effective form of communication protected by the First

Amendment.

4

Disobedience of law, however, is a last resort in the arsenal of
protest. It is contrary to the general duty to obey the law, a duty rooted
in natural law and social contract theories which posit a need for rules and

law to counter anti-social behavior.'

The next section briefly surveys

the theoretical rationales for disobedience of law and examines Professor
Bell's behavior in light of these theories.

92. In the 19th century, Quaker women and men submitted to imprisonment for
their objection to slavery, while yet others withdrew from their meetings, which
condoned slavery.

CARLETON MABEE,

BLACK FREEDOM: THE NONVIOLENT

ABOLITIONISTS FROM 1830 THROUGH THE CIVIL WAR 221-43 (1970). The Society of
Friends originated in 17th Century England as a reformist sect of Protestants. Popularly
called "quakers" for their habit of trembling with feeling or inspiration during worship
services, they believed God continued to reveal new truths to individual women and men.
From their earliest days, Quakers also recognized the spiritual equality of women, who
served as ministers and equal members of meetings. See generally INGLE, supra note
90. Quakers, however, like other Puritan sects, were slaveholders at the beginning of
the 18th Century. Nevertheless, they responded to the "concern" of John Woolman, who
traveled through all the Quaker settlements in North America to bring his conviction of
the wrongfulness of slaveholding to the Society of Friends. By the time he died in 1772,
most Quakers had freed their slaves. QUAKER SPIRITUALITY: SELECTED WRITINGS 162

(Douglas V. Steere ed., 1984).
93. In the United States of the 1950s and '60s, nonviolent protest, civil disobedience
of law, and social disobedience of custom transformed our nation. African-Americans
insisted white America give life to its ideals of equality and liberty for all by including
men and women of color. They accomplished the end of legal segregation by a wide
variety of peaceful means of persuasion, from speeches, letters, boycotts, sermons, and
marches, to sit-ins, voter registration drives, and litigation. From Dr. Martin Luther
King, Jr. at the pulpit, to Rosa Parks in the front of the bus, and fronm'legal luminaries
like Thurgood Marshall to the countless black lawyers in the courts, including Bell
himself, African-Americans brought about the dramatic rebirth of nonviolent protest as
a means to achieve equality and to shape their own character and destiny. For a firsthand account of this struggle, see A TESTAMENT OF HOPE: THE ESSENTIAL WRITINGS

OF MARTIN LUTHER KING, JR. (James Melvin Washington ed., 1986).
94. See Shuttlesworth v. City of Birmingham, 394 U.S. 147 (1969) (striking down
convictions of Rev. Walker and Rev. Shuttlesworth for violation of Birmingham's
ordinance banning parades); Walker v. City of Birmingham, 388 U.S. 307 (1967)
(Douglas, J., dissenting) (stating that "[p]icketing and parading are methods of expression
protected by the First Amendment" where the majority upheld convictions of Martin
Luther King, Jr. and seven other ministers for violating an injunction enjoining their
demonstration where they did not obtain the required permit).
95. See generally W. MICHAEL REISMAN & AARON M. SCHREIBER,
JURISPRUDENCE: UNDERSTANDING AND SHAPING LAW (1987).
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A. The Duty to Obey Law

The theory of natural law originating in Greek thought96 asserts that
human moral norms are the source of positive law and promote the

common goody Social contract theory similarly posits that citizens
accepting the benefits of community life must reciprocate with obedience

to the laws which promote the good of the community.98 Because
disobedience undermines the just social institutions which provide for the
common good, citizens, therefore, have a moral duty of obedience to
law. 9 Exceptions to the duty to obey law are necessarily few, and
generally are tied to the moral principle of promoting good consequences,
such as morality or just institutions. St. Thomas Aquinas, for example,
distinguishes just and unjust laws, and asserts a duty to disobey unjust
laws which are contrary to divine law. l"° Protestants of the British
96. For example, in Plato's Crito, Socrates accepts the death sentence as
punishment, although he feels he has been unjustly convicted, to further the more
important cause of living by his conviction that under no circumstances must wrong be
done, even where wrong has been committed against one. In Socrates' view, it is a
wrong to break the law, no matter how adversely it affects one, for the greater good of
an ordered society. PLATO, THE COLLECTED DIALOGUES OF PLATO: INCLUDING THE
LETrERS 27, 34 (Edith Hamilton & Huntington Cairns eds., Hugh Tredennick trans.,
1961) (n.p., n.d.). Natural law theory is also firmly rooted in Christianity and has
received its most influential explication in the writings of St. Thomas Aquinas. See,
e.g., ST. THOMAS AQUINAS, SUMMA THEOLOGICA: THE TREATISE ON LAW (R.J. Henle,
S.J. ed., 1993) (n.p. n.d.).
97. See AQUINAS, supra note 96, at 127-34 (Question 90, Concerning the Essence
ofLaw, Second Article, WhetherLaw Is Always Orderedto the Common Good?); id. at
321-29 (Question 96, Of the Powerof HumanLaw, Fourth Article, Whether Human Law
Binds Man in Conscience?).
98. See, e.g., JOHN RAWLs, A THEORY OF JUSTICE 333-55 (1971).
[F]irst, we are to comply with and to do our share in just institutions when
they exist and apply to us; and second, we are to assist in the establishment of
just arrangements when they do not exist, at least when this can be done with
little cost to ourselves.
Id. at 334.
99. Other theories also support a duty to obey law. See PHILIP SOPER, A THEORY
OF LAW 75-90 (1984); Tony Honor6, Must We Obey? Necessity as a Ground of
Obligation, 67 VA. L. REV. 39 (1981); David Lyons, Need, Necessity, and Political
Obligation, 67 VA. L. REV. 63, 70 (1981); J.L. Mackie, Obligations to Obey the Law,
67 VA. L. REV. 143 (1981). For an evaluation of theories supporting a duty to obey
law, see Kent Greenawalt, The NaturalDuty to Obey the Law, 84 MICH. L. REv. 1
(1985).
100. "[L]aws can be unjust by being contrary to the Divine Good, such as the laws
of tyrants inducing to idolatry or to anything contrary to the Divine Law, because as is
said in Acts, v, 29, 'We ought to obey God rather than men.'" AQUINAS, supra note
96, at 327 (Question 96, Of the Power of Human Law, Fourth Article, Whether Human

1996]

BOOK REVIEW

reformation, such as George Fox, similarly affirmed a duty to refuse to
conform to unjust law.' 0' Secular philosophers such as Tony Honor6,
John Mackie, and John Rawls also place limits on the duty to obey."°
At its most extreme, however, disobedience of law is anarchic, taking no
regard of communal good, but rather focusing on the primacy of
individual judgment. In An Enquiry Concerning Political Justice,' 3 one
of the greatest English exponents of this view asserts:
If there be any truth more unquestionable than the rest, it is that
every man is bound to the exertion of his faculties in the
discovery of right and to the carrying into effect all the right with
which he is acquainted .... [s]o that ... it ultimately appears
that no man is obliged to conform to any rule of conduct farther
than the rule is consistent with justice."
The anarchic tendency inherent in individual judgment in all matters,
therefore, constrains justification of civil disobedience. Disobedience tears
at the fabric of social order and threatens greater harm than the laws it
condemns. Individual citizens will find it difficult to draw lines between
just and unjust laws absent some measure of feedback from other
citizens. °5
Hence, theories of obedience based on either divine
authority, morality or some concept of the common good, frequently
tolerate unjust laws when they appear to be anomalies within a generally
acceptable or just political order.
In our time, institutions which exhibit racial and gender discrimination
do not qualify as acceptable, and are condemned by a majority of
Americans. Derrick Bell's disobedience of Harvard University rules
which serve to keep women of color out of academia might, therefore, be
Law Binds Man in Conscience?). "[I]n the case of laws against the Divine Law ....
[t]here is no way in which such laws may be obeyed." Id. at 328.
101. See INGLE, supra note 90, at 212,218-19 (documenting Quaker refusal to obey
the Quaker Act of 1664 which prohibited their meetings for worship and business, and
Quaker disobedience of laws which required them as British citizens to swear oaths, pay
tithes, etc.).
102. See supra note 99.
103.

WILLIAM GODWIN, 1 AN ENQUIRY CONCERNING POLITICAL JUSTICE AND ITS

INFLUENCE ON GENERAL VIRTUE AND HAPPINESS (Raymond A. Preston ed., 1926)

(London, 1793).
104. Id. at 78-79.
105. Culture and environment may result in a socially conditioned opinion of what
is just and unjust which is inculcated in the youth of a society. Such a conviction may
also be arrived at by a polling process, as in vote-taking, in procedurally-rich
deliberations by governmental entities, or in communal consensus-building, as in the
preferred business management procedure of the Religious Society of Friends.

NEW YORK LAW SCHOOL LAW REVIEW

[Vol. 40

construed as justifiable. Similarly, an argument can be made that
individual conscience and judgment require disobedience of an institution
that practices discrimination.
Professor Bell acknowledges that he
thoughtfully prepared his acts of disobedience reflecting upon the
American tradition of civil disobedience in protest of racial discrimination.
B. Scholars and Civil Disobedience
The United States boasts a proud tradition of scholarly eloquence and
rational persuasion for the cause of justice beginning with the drafters of
the Declaration of Independence. In the Nineteenth Century, popular
philosophers Ralph Waldo Emerson and Henry David Thoreau, both of
whom were Harvard-educated, articulated theories of individualism which
demanded self-examination of morality and duties of citizenship.
In his address to the Phi Beta Kappa Society at Harvard College in
1837, Ralph Waldo Emerson glorified the American scholar as making his
work "the study and the communication of principles"" 6 for the
"conversion of the world" " while at the same time finding individual
fulfillment, the "peculiar fruit . . . each man was created to bear...
"10
08
The scholarly vocation is taxing, however, requiring enormous
self-reliance, in fact, repudiation of the accepted modes of thought,
because vocation is unique, ultimately one's own character. 09 Emerson
exhorted the American scholar to make his work "the study and
communication of principles"" 0 and even the "conversion of the
world.""' Emerson himself seldom lent his voice to social causes, but
did not hesitate to oppose injustice when he saw it. He, with others,
protested the removal of the Cherokee Nation from Georgia, the Fugitive
2
Slave Law, and slavery as an institution."
Emerson's prot6g6 Thoreau took protest against slavery one step
further by refusing to pay the poll tax as early as 1842. Thoreau
disdained the authority of a government which "is the slave's government
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also .. ."11
Eventually he was jailed for nonpayment of taxes.
Fortunately for his conscience, some anonymous friend paid the tax. In
language reminiscent of Godwin's anarchic approach, Thoreau asserts in
Civil Disobedience that the individual citizen should not "resign his
conscience to the legislator"" 4 but should rather be "men first, and
He provides a moral justification for
subjects afterward."15
requires one citizen to be the "agent of
which
to
law
disobedience
Civil disobedience for Thoreau then is a
injustice"" 6 to another.
conscientious political act designed to bring about a change in the
government's misguided or unjust law. His conscientious objection is
nonviolent, and he accepts the legal consequences of his protest,"17 a jail
sentence for nonpayment of taxes. By thus taking a visible, public stand,
the protester, in Thoreau's view, is a member of the "wise minority"" l8
of the public which points out the government's faults. At the same time,
Thoreau seems to base his position in a moral duty which recalls the
abjurations of Saint Thomas Aquinas and George Fox. He urges the
Abolitionists to join his protest against the state: "I think that it is enough
if they have God on their side .. .. 19
This distinction of just and unjust laws appears again a century later
when Dr. Martin Luther King explains his rationale for nonviolent protest
of segregation: "there are just laws and there are unjust laws." ' He
explained that he would be the first to advocate obeying just laws. One
has not only a legal but moral responsibility to obey just laws.
12
Conversely, one has a moral responsibility to disobey unjust laws.'
He concludes, "I would agree with Saint Augustine that '[a]n unjust law
is no law at all. ' ""
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Dr. King, like Thoreau, also accepts the state's punishment for
disobedience of law. Both use the punishment meted out by the state as
opportunities to express their beliefs."Z
C. Professor Bell's Protest
By challenging Harvard's two-year leave policy, Professor Bell
communicated a new understanding of racism and sexism to his white
male Harvard colleagues and to the nation. One might say Bell has
chosen to follow Emerson's exhortation to hitch his wagon to the stars of
love and justice 24 as he seeks by confronting authority to rouse the legal
academy to end what he believes is its racist and sexist exclusion of
minority women. Like Thoreau, Bell "will not leave the right to the
mercy of chance, nor wish it to prevail through the power of the
majority.""
And so he leaves in sorrowful protest, supporting his
beliefs, as the New England Transcendentalists 26 urged, with action.
In leaving Harvard, Bell gives up the opportunity in faculty meetings
to persuade his colleagues to change their entrenched attitudes or at least
to influence some portion of the faculty to vote along with him to offer a
tenured position to a woman of color. He also relinquishes the prestige
his position accords to him and by reflection to men and women of color
generally. And he forgoes the generous salary and benefits enjoyed by
Harvard Law professors. What then is his reward for protesting injustice
so fervently. Is virtue its own reward?
IV. THE REWARDS OF PROTEST
Having committed his life to the struggle for racial equality, Professor
Bell found he could not ignore the monstrous synergy of race and gender
bias. Bell reasons that discrimination which places women of color at the
bottom of the well condemns both men and women of color to second
class status because "overt discrimination and unconscious acts of racial
123. Dr. Martin Luther King, Jr., wrote his famous manifesto, Letter from
Birmingham City Jail, while confined for leading a protest march through the streets of
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domination pose a continual threat to both well-being and mental
that in
health.""2 7 As the Reverend Jesse Jackson put it: "'To say
1990 there is no black woman anywhere in America qualified to be a
tenured faculty member [at Harvard Law School] is both an error and a
When pressed to redress this
gross insult to our intelligence.'"'
injustice, however, Harvard predictably preferred to ignore the issue and
seized the opportunity to be rid of the protester, citing the rule against
absences of more than two years.' 29 Moral stands are no protection
against vilification and insult. It is a maxim of our culture that bearers of
discomforting news are lucky to escape with their lives.
With genuine puzzlement, and rare compassion, Bell strives to
understand the uniformly ruthless response he and other protesters meet.
Seeking insight, he reflects on the diverse experiences of legendary black
protesters Nate Shaw, Hosea Hudson, W.E.B. DuBois, Paul Robeson,
Jackie Robinson, William H. Hastie, Charles Houston, Dr. Martin Luther
King, Jr., and whites such as Frank Serpico and Karen Silkwood. Aghast
at the persistent and violent suppression of protest across time, race, and
culture, Bell seeks to explain the historically persistent evidence of
inhumanity and indifference as evidence of the biological imperative of
human survival. He speculates that human beings are programmed with
an "impulse to obey authority and the reluctance to confront it."3' He
cites the experiments of researchers like Stanley Milgram which show
otherwise good people are deeply susceptible to official orders to perform
But if human beings are
acts that violate their consciences. 3 '
programmed to suppress protest and deviant behavior, why would anyone
take up the burden of protest?
It would have been easy for Bell quietly to produce scholarship about
justice without ever confronting the injustices he faces in his daily life as
a law professor. 3 2 For Bell, however, like Sisyphus, the ongoing
struggle against racism is a source of satisfaction.'33 Because struggle
is also the necessary condition for the development of character, Bell's
effort is not about civil rights alone, but about the shaping of his character
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within the community which suffers discrimination. In this sense, his
story becomes heroic, takes on mythic proportions based on the choices
he makes relevant to his burden. In this sense he is Everyman (and
Everywoman) as he makes his destiny. Hence the last and most important
noun in Bell's alliterative title for chapter 9, Risks, Rewards, and
Reaffirmation.
Amazingly, Bell bears his Harvard brethren no ill will. He ascribes
their rejection to a failure of understanding. Yet, when he finds he cannot
change their hearts, he does not relent, as many of us would. Rather, he
concludes that protest and revolt against injustice are intrinsic goods
because they are self-affirming. Bell emphasizes that achieving the goal
of justice is not as important as the process of personal actualization or
self-realization, the transformative power of self-examination and choice:
The underlying lesson in all my courses is that individuals must
gain control of their lives, not by attaining riches or power or
fame, but by confronting and trying to remedy a few of the evils
and wrongs that we witness every day. The opportunity to
illustrate my commitment to that belief has been worth the
sacrifices I have made-which, in fact, have been few. I say this
even if the warnings are borne out that my protest at Harvard in
fact retards the progress toward diversity the faculty all claim to
support in principle."
In these declarations, Bell is heir to Emerson, who in his American
Scholar speech to Harvard's Phi Beta Kappa graduates in 1837, urged
them to action in pursuit of truth: "Action is with the scholar subordinate,
but it is essential . . . .Without it thought can never ripen into truth. ""' 5

134. BELL, supra note 4, at 163. Cf. Emerson, supra note 106, at 35 ("Character
is higher than intellect... . Thinking is a partial act. Let the grandeur of justice shine
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In effect, Bell recognizes that his own moral development takes place
within a discrete set of circumstances over which he had no choice or
control. He is post-liberal in this sense. He is what Professor Sandel
describes as a particularpersonor "self-interpreting being" moving within
a history and community he shares with others. 3 6 Even at his most
pessimistic, Bell hews to the belief that taking a stand for a principle is a
moral good. 3 7 This approach makes sense in the context of his heritage
from both the African-American community which shaped his early years
and the traditions of the American scholar to which he is also heir.
Appropriately, Bell describes his life in existential terms, comparing selfactualization through protest to a Sisyphean struggle of the type that Albert
Camus3 describes wherein struggle becomes a synonym for existence,
the occasion to define oneself as a human being. 3 9 In the Greek myth,
Sisyphus is condemned eternally to push a rock up a mountain, only to
have it fall back down again as he reaches the summit. Camus, however,
asserts that Sisyphus finds meaning, even gratification, in this struggle:
"In appraising Sisyphus' dilemma, Camus has offered the protester cum
teacher a lesson that transcends the bounds of philosophy and enters the
realm of art. For, in the final analysis, art is an expression that provides
a heightened meaning and appreciation of the human experience. " 140
Bell here is espousing a morality of virtue, in an Aristotelian sense,
requiring rational choices in support of morally desirable ends. Aristotle
136. MICHAEL J. SANDEL, LIBERALISM AND THE LIMITS OF JUSTICE 179-83 (1982)
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realization of the futility of the struggle. But the French philosopher Albert
Camus puts a different face upon Sisyphus' tragic fate. Rather than
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continues to push the rock to the mountain's top, but because he returns to the
bottom to retrieve it-knowing he will never get it to the top. "At each of
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describes character virtues as primarily social virtues 4' which in their
exercise exemplify the good life for human beings. At the same time,
Bell's position is rooted in faith that moral character is forged in the
crucible of communal life with its ubiquitous confrontations with
injustice. 42 He tells a revealing anecdote of writer Alice Walker's
experience with some magazine editors who tell her, "If you want us to
publish your article, you have to make these changes."' 43 He applauds
Alice's response: "[A]ll I have to do in life is save my soul.""' 4 Bell's
story is a tale about the circumstances that have tested him morally. His
confrontations with authority are the arena in which he responds to moral
imperatives and by so doing affirms his values and his character.
V. CONCLUSION

In Confronting Authority, Professor Bell provides readers with a new
understanding of the plight of black Americans. He shares with us a slice
of his life as a black professional who has managed to climb to the
uppermost heights of the legal academy while at the same time striving
mightily to enlarge diversity beyond mere token presence. In describing
his career and eloquently explaining his goals and motivations, Bell shows
us all how we might combat commonplace, reflexive racist and sexist
habits of thought and action so that we may better achieve our personal
and national ideals of equality and democracy. Above all he provides a
rationale and precedent for civil disobedience and nonviolent protest as the
means to illuminate and challenge the evil of discrimination at the upper
reaches of society, and particularly against women of color.
Bell's life in the law"45 exemplifies the scholar in action in the
tradition of the great New England Transcendentalists '1 Emerson and
Thoreau. In Confronting Authority, Derrick Bell leaves Harvard, but he
joins the ranks of these legendary philosophers and protestors who bear
witness to the virtue and reward of protesting injustice.
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